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LEXISNEXIS SUMMARY:
... To address these questions, this Article compares Rwandan constitutional and statutory limits on speech and
expression with those of Germany, a country that has similarly experienced a genocide and post-war transition to
democracy. ... While mindful of the differences between the countries, their similarities are noteworthy and form the
basis for a discussion of freedom of speech, freedom of association, and constitutionalism in post-conflict societies. ...
These provisions are far less specific in laying out the concerns of the drafters than the constitutions of Rwanda and
Germany. ... The focus of the German discussion is the ability to ban political parties under Article 21 of the
Grundgesetz and laws prohibiting propaganda and the display of symbols of banned organizations. ... However,
because this Article focuses on laws addressing social stability in the post-genocide context and the holocaust denial
laws are generally rationalized on the basis of protecting dignity rights, that comparison is not the focus of this Article.
... As enacted, the law states: Article 2: Definition of "genocide ideology"
The genocide ideology is an aggregate of thoughts characterized by conduct, speeches, documents and
other acts aiming at exterminating or inciting others to exterminate people basing sic on ethnic group,
origin, nationality, region, color, physical appearance, sex, language, religion or political opinion,
committed in normal periods or during war. ... The Rwandan laws have been harshly criticized for their
perceived vagueness, their failure to include explicit links to other legal standards such as that between
the definition of genocide and the definition of genocide ideology, their lack of intent requirements, and
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their penalties. ... In sum, many of the criticisms leveled against the texts of the Rwandan divisionism,
negationism, and genocide ideology laws are less troubling when compared against similar German laws
that have not encountered the same degree of criticism.
TEXT:
[*5] In July 2008, the author traveled to Rwanda. While there, he had the opportunity to witness four criminal trials.
n1 All of these trials involved pro se defendants. Two of the trials involved the ordinary business of criminal law
throughout the world: theft and statutory rape. The remaining two trials involved charges of "genocide ideology." In the
first, a man had made a statement to a friend or acquaintance on a holiday to commemorate the genocide. The statement
was something to the effect of "your parents were killed and you get a memorial, my parents were killed and I don't get
anything." This was, the court found, a statement that increased the pain of the victims. The man agreed that he had said
this, claimed that he had been drunk, and asked for forgiveness. He was scheduled for sentencing.
The events leading to the second case also occurred on a genocide memorial day. The man was around fifty years
old and had eleven children. He was asked to give a prayer at the memorial day and, in this prayer, he included words to
the effect of "bless those [*6] who saved us from the genocide who also committed a genocide." n2 The author
understood this to refer to the Rwandan Patriotic Front (RPF), Rwanda's current ruling party. The man claimed that he
did not have any control over his statements because he was guided by the Holy Spirit. The judge was not persuaded by
this explanation and gave the defendant a stern speech about how the prayer was, in effect, asking for a blessing of the
genocidaires. Both of these defendants faced sentences that ranged from fifteen to thirty years. n3
These experiences raised a number of questions, which have led to the present Article. Were these experiences
typical of the treatment of those accused of genocide ideology? Was the large proportion of genocide ideology charges
representative of the Rwandan justice system as a whole? These questions led to still others about the role of the
genocide ideology laws on Rwandan society generally and the relationship between free expression and the
development of a stable constitutional democracy in the wake of genocide. Particularly, there is the question of the role
of the genocide ideology law. Is the genocide ideology law truly an effective means of combating threats to stability, or
is it just a means to enforce political conformity? And if it is used politically, is there any possibility that it might
change?
To address these questions, this Article compares Rwandan constitutional and statutory limits on speech and
expression with those of Germany, a country that has similarly experienced a genocide and post-war transition to
democracy. While mindful of the differences between the countries, their similarities are noteworthy and form the basis
for a discussion of freedom of speech, freedom of association, and constitutionalism in post-conflict societies. This
comparison is also mindful of the criticisms leveled against the [*7] Rwandan government. n4 However, the Rwandan
constitution and Rwandan officials state their commitment to the rule of law alongside the need for unity and political
stability. n5 In doing so, they are publicly setting the bar for their success. To the extent that Germany provides a
meaningful comparison, it will defuse unwarranted criticism, provide a clearer basis for criticism that is warranted, and
offer real solutions that take into account both societal stability and individual freedoms.
There are a number of critiques of comparative law from socalled "relativists," particularly with regard to standards
of human rights. The issues raised by Professor Schauer's article Free Speech and the Cultural Contingency of
Constitutional Categories are particularly relevant in light of this Article's focus on comparing approaches to the
regulation of free speech. n6 Schauer explicitly addresses the difficulties and implications of censoring Nazi speech,
comparing the different approaches in Germany and the United States. n7 He notes that despite similarities in
constitutional texts that seek to protect expression, "the prelegal instantiations of terms like 'political' and 'free speech'
will vary dramatically from culture to culture." n8 These, he concludes, will be reflected in individual legal cultures so
that "so long as cultural differences are reflected in categorical differences, differences in the scope of constitutional
protections can be expected to vary far more than might be expected merely by inspecting the relevant constitutional
language." n9 Nevertheless, accepting claims of cultural particularity and [*8] necessity n10 without inquiry is to
effectively ignore potential abuses of speech and associational rights.
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Given this challenge, a broad comparative approach to human rights and free speech, n11 as one finds in
scholarship contrasting German and U.S. approaches to hate speech laws, n12 is appealing. Yet, taking such an
approach would also be a mistake. It would not take seriously the vast differences, nor the particular commonalities,
between Germany and Rwanda. n13 As noted above, this Article was spurred by specific questions about particular
laws and the ways that those laws interact with democratic development. Approaches focusing on international human
rights norms suffer from the imprecision of international human rights law on freedom of expression. n14 Furthermore,
broad-based comparative approaches do not allow for an in-depth analysis of the particular challenges facing countries
in the wake of genocide. n15 This comparison of Germany and Rwanda seeks to address these concerns.
[*9] This approach seeks to gain the benefits of comparitivism, n16 while taking Rwandan and German
differences seriously. First, while the constitutional texts of Rwanda and Germany are the starting point, this Article
uses those texts as the basis for the broader discussion of constitutional norms embodied in the laws and judicial
decisions of those countries. This Article is not, therefore, an opportunity to project from constitutional language alone
but an attempt to analyze constitutional language in the context of social and historical differences and the legal
structure that has subsequently developed. Second, the selection of Rwanda and Germany is based on their common
experience of post-genocide redevelopment. To the extent that "constitutions deal with centrally important social and
political subjects" which will lead to different "political and social presuppositions," n17 their social and political
commonalities (the defining experiences of war, genocide, and postconflict reconstruction) should lend themselves to
comparison. Finally, to the extent that Rwandan officials seek to actively compare their situation to that of post-war
Germany, n18 they invite the comparisons that this Article seeks to engage. Rather than minimizing the differences
between Rwanda and Germany, the comparison allows for a nuanced understanding of constitutionalism in post-conflict
societies.
With these concerns in mind, the Article begins with a brief description of the social context of these two countries
including their experiences of genocide, pre-war constitutional cultures, and processes of rebuilding. Section II
discusses German and Rwandan constitutional provisions and focuses on provisions that limit or protect speech and
freedom of association. Section III describes the legal structures that have arisen in Rwanda and Germany. The [*10]
prohibitions of divisionism, n19 genocide ideology, n20 and negationism n21 are the focus of the Rwandan
discussion. The German discussion addresses the bans on certain political parties under the German Basic Law
(Grundgesetz) n22 and related laws prohibiting propaganda n23 and the display of symbols of banned organizations.
n24 Section IV analyzes the similarities and differences in the Rwandan and German legal structures. The Article
concludes with a series of recommendations for the Rwandan government and for international observers.
The comparison of Rwanda and Germany indicates that while the Rwandan laws may be used to suppress speech
and association, Germany's laws feature many of the same qualities that spark criticism of Rwandan law. The
comparison also makes clear that it is the application of the laws, and more specifically, their current application, that is
most troubling. In addition, Germany provides a successful example of the type of government Rwanda professes to be
building, a democracy that has successfully balanced rights of speech and association with the need for political
stability. As such, it offers lessons that will assist Rwanda's development into a stable and democratic nation and assist
the international community's support of that development. Specifically, the German experience suggests that Rwanda
would benefit from clarifying and amending its laws and, most importantly, continuing to develop judicial
independence and procedural safeguards.
[*11] I. TRANSITIONAL DEMOCRATIC CULTURE IN RWANDA AND GERMANY
Establishing the cultural context for legal and constitutional comparison is, as Professor Schauer notes, important.
In the post-genocide context, it is absolutely critical. As Professor Sheri Rosenberg has stated:
[A] legal academic seeking to redress the harm suffered by the people in Rwanda cannot do her job if she
cannot name that harm. We cannot name the harm unless we understand the myriad ways harm was
inflicted and continues to traumatize its victims. For that, we need other disciplines, such as psychology,

Page 4
42 Colum. Human Rights L. Rev. 5, *11

anthropology, history, politics, to help give meaning and context to both the immense suffering and what
is needed to repair that suffering for individuals in the Rwandan society as a whole. n25
Directed to countries emerging from the experience of genocide, this statement applies equally to the experience
and legal development of the post-war German state.
Mass slaughter and war are the obvious parallels between Rwanda and Germany and constitute defining elements
in the creation of both countries' current constitutional orders. n26 In Rwanda, during the thirteen weeks between the
assassination of President Habyarimana and the Tutsi-led Rwandan Patriotic Front's (RPF) victory, "at least half a
million people perished in the Rwandan genocide, perhaps as many as three quarters of the Tutsi population." n27 As
Alison Des Forges noted, the "genocide resulted from the deliberate choice of a modern elite to foster hatred and fear to
keep itself in power." n28 The ideology propounded by this elite contributed to a genocide where "the daily killing rate
was at least [*12] five times that of the Nazi death camps" n29 with around 10% of the country left dead. n30 Of
course, Hitler's Nazi Party (NSDAP) destroyed the Weimar Republic, spread pervasive anti-Semitism and killed
millions in the Holocaust in addition to millions of other civilians and soldiers during World War II. n31 By the time of
the German surrender, fighting had killed "600,000 German civilians and left seven and a half million people homeless .
. . . All the major German cities were destroyed, and many of the smaller ones, as well." n32 It is this set of
parallels--war, ethnic hatred, genocide, and the attempt to establish a new order in their wake--that immediately
connects Rwanda and Germany.
In the wake of World War II, the German Parliamentary Council developed the Grundgesetz "to avoid what they
saw as 'the serious structural mistakes' of the Weimar Constitution" n33 or, in the words of the first president of the
Federal Republic of Germany, to "wean the Germans of the habits of cheap nationalism." n34 Although Germany was
still under the direct military rule of the occupying powers, it was the German leaders of the western zone of occupation
who drafted the Grundgesetz. n35 Ultimately, the experiences of World War II drove the framers of the Grundgesetz to
create "a powerful system of judicial review that could successfully defend individual human dignity against invasions
by the state." n36
In Rwanda, after the RPF had driven the previous government into Zaire (now the Democratic Republic of Congo),
they formed a coalition government with other parties that had opposed the genocide. Prior to the 2003 Constitution, the
1991 Constitution, the 1992 and 1993 Arusha Accords, and the Organic Law of August 30, 1996 (reviving a variety of
civil liberties) collectively served as the nation's legal foundation. This "legislative 'patchwork' [made] it [*13]
increasingly complicated to determine the legal status of human rights protection." n37 This confusion prompted the
drafting of the 2003 Rwandan constitution. n38
One major difference between Rwanda and Germany is the preexisting constitutional culture in Germany. While
Rwanda adopted a new constitution in 1991, n39 which included multiparty democracy, n40 the development of this
constitution was largely due to pressure from international donors, local civil society, and the invasion of the RPF. n41
The inclusion of multiparty democracy was resisted by much of the political elite then in power, n42 and then-President
Habyarimana attempted at various points to co-opt rival factions and maintain his control. n43 By contrast, Germany
had experience with limited forms of separation of powers dating back to 1849, n44 and the Weimar Republic,
whatever its flaws, did encourage multiparty democracy. n45
The different regional situations in the two countries are also notable. The Federal Republic of Germany existed for
forty years alongside communist East Germany and was at the front lines of the cold war. Nevertheless, Western Europe
was able to develop into a prosperous region during the period. n46 By contrast, Rwanda's neighbors include the
Democratic Republic of Congo (formerly Zaire), [*14] Uganda, Burundi, and Tanzania. Of these, only Tanzania has
avoided serious turmoil since the early 1990s. n47 In particular, the Democratic Republic of Congo has been engaged
in a long and brutal war in which Rwanda has been a significant actor. n48
The similarities between Rwanda and Germany are quite basic: both are attempting to build coherent constitutional
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orders that will prevent a repetition of the crises that preceded the current regime. Germany has, for all appearances,
succeeded in doing exactly that. For Rwanda, however, success is far from assured. While the differences are notable,
the common impetus of post-conflict reconstruction provides a basis for constitutional and legal comparisons of
Rwanda and Germany.
II. FREEDOMS AND LIMITATIONS ON LIBERTY IN THE CONSTITUTIONS OF RWANDA AND
GERMANY
The German and Rwandan constitutions are shaped by their role in post-conflict societies. Three elements of the
constitutions bear particular notice: first, the particular references to the crisis that preceded the constitutions'
development; second, the guarantees of free speech and association; and third, the explicit limitations on the exercise of
those rights.
The Grundgesetz begins with a principle of human dignity, stating that "[h]uman dignity shall be inviolable. To
respect and protect it shall be the duty of all state authority. The German people therefore acknowledge inviolable and
inalienable human rights as the basis of every community, of peace and of justice in the world." n49 As Professor
Markovits notes:
In the end, the idea of a historical introduction to the constitution was dropped. The Basic Law's
Preamble begins, "Aware of its responsibility before God and men," but does not specify how that
responsibility had been forsaken in the past. Still, without that past, the [*15] Parliamentary Council's
Constitution would have looked very different. n50
The 2003 Rwandan constitution does include such a historical reference. Its preamble begins by stating "[i]n the
wake of the genocide that was organized and supervised by unworthy leaders and other perpetrators and that decimated
more than a million sons and daughters of Rwanda," n51 and resolves "to fight the ideology of genocide and all its
manifestations and to eradicate ethnic, regional and any other form of divisions." n52 These provisions introduce the
constitution's preamble and place the historical context of genocide at the heart of the new constitutional order. Even
more clearly than the Grundgesetz, the Rwandan constitution is a reaction to history and an attempt to avoid its
repetition.
The Grundgesetz guarantees both freedom of speech and freedom of association. Article 5 states "[e]very person
shall have the right freely to express and disseminate his opinions in speech, writing and pictures, and to inform himself
without hindrance from generally accessible sources." n53 Article 9 states, "[a]ll Germans shall have the right to form
corporations and other associations." n54 Yet in both cases, immediate limits are placed on these rights. The right of
association in Article 9 is limited by the claim that, "[a]ssociations whose aims or activities contravene the criminal
laws, or that are directed against the constitutional order or the concept of international understanding, shall be
prohibited." n55 Similarly, the rights to free speech "find their limits in the provisions of general laws, in provisions for
the protection of young persons, and in the right to personal honour." n56 This limitation, linked as it is to honor, is
guided by Article 1's claim that "[h]uman dignity shall be inviolable" n57 and that these dignity rights lead to the
"inviolable and inalienable human rights [at] the basis of every community . . . ." n58
The Rwandan constitution displays a similar structure, recognizing various freedoms, although placing limits on
those freedoms in the name of social order. Article 34 states that "[f]reedom [*16] of the press and freedom of
information are recognized and guaranteed by the State [but that f]reedom of speech and freedom of information shall
not prejudice public order and good morals, the right of every citizen to honour, good reputation and the privacy of
personal and family life." n59 Similarly, "[f]reedom of association is guaranteed and shall not require prior
authorization [but s]uch freedom shall be exercised under conditions determined by law." n60
Both constitutions also add additional limitations on personal liberty derived from the experiences of Nazi rule and
the 1994 genocide. The Grundgesetz at Article 21 states that "[p]arties that, by reason of their aims or the behaviour of
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their adherents, seek to undermine or abolish the free democratic basic order or to endanger the existence of the Federal
Republic of Germany shall be unconstitutional. The Federal Constitutional Court shall rule on the question of
unconstitutionality." n61 Article 18 states that persons who abuse the freedoms granted under the Grundgesetz "in
order to combat the free democratic basic order shall forfeit these basic rights. This forfeiture and its extent shall be
declared by the Federal Constitutional Court." n62 The provisions in Articles 18 and 21 are the basis for what the
Federal Constitutional Court, in the Communist Party Case, n63 called "militant democracy" (Streitbare Demokratie),
ensuring that "the principle of democracy in the Basic Law offers no refuge to the enemies of democracy." n64 The
Rwandan constitution places this philosophy within the text of the constitution, stating that "[r]evisionism, negationism
and trivialisation of genocide are punishable by the law." n65 It lists "fighting the ideology of genocide and all its
manifestations" n66 and "eradication of ethnic, regional and [*17] other divisions and promotion of national unity"
n67 as among the fundamental principles of the Rwandan state.
The Rwandan and German constitutions are not unique in their inclusion of some limits on the freedoms recognized
therein. Countries from Algeria n68 to Switzerland n69 have constitutional language limiting the freedoms of
expression and association. As Professor Schauer notes, "[a]lthough some provisions are slightly more specific than
others, majestic indeterminacy is the order of the day, and no national constitution specifies the contours of freedom of
speech, press, and opinion with anything approaching the detail that those constitutions often use to express other rights
or structures." n70
Certainly, as Professor Schauer points out, constitutional language is generally under-determinative regarding what
level of protection is afforded to speech and association. Nevertheless, even other countries that do include such
limiting language have very different constitutions from the Rwandan and German texts discussed above. This can be
seen in the examples of Canada and Denmark that Schauer himself selects. n71 The Canadian Charter of Rights and
Freedoms states that the freedoms granted are subject to "reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society." n72 The Danish Constitution states that "[a]ssociations employing violence,
or aiming at attaining their object by violence, by instigation to violence, or by similar punishable influence on people
of other views, shall be dissolved by court judgment" and that "[a]ny person shall be entitled to publish his thoughts in
printing, in writing, and in speech, provided that he may [*18] be held answerable in a court of justice." n73 These
provisions are far less specific in laying out the concerns of the drafters than the constitutions of Rwanda and Germany.
Further, the concerns that are reflected in the text obviously do not reflect a post-genocide context.
That the Rwandan and German constitutional texts bear a common focus on the experience of genocide and
avoiding the repetition of the crises that preceded them is hardly surprising. While those texts are not determinative of
the legal orders erected around them, they are nevertheless the basis for those legal orders and are indicative of the
concerns that motivate the societies implementing them (or at least the individuals drafting the constitutions). For these
reasons, the similarities between Rwanda and Germany, more than, for example, comparisons between Rwanda and
Canada, are particularly instructive.
III. RWANDAN AND GERMAN LEGAL ORDERS CONCERNING PRO-GENOCIDE AFFILIATION
Statutory, judicial, and political legal structures have built upon the Rwandan and German constitutions. This
section describes the laws in each country limiting speech and association in the name of political stability. A detailed
description of these laws, their uses, and their development provides the basis for comparison and identifies their role in
post-conflict reconstruction. As mentioned in the introduction, the Rwandan laws criminalizing sectarianism,
negationism, and genocide ideology are the most important elements of this legal structure. The focus of the German
discussion is the ability to ban political parties under Article 21 of the Grundgesetz and laws prohibiting propaganda
and the display of symbols of banned organizations. While the use of the Rwandan laws has been widespread and their
development has not been driven by judicial interpretation, the recent provenance of these laws makes future
development uncertain. Germany, by contrast, has a long history of using these laws and the German judiciary has, over
the past sixty years, limited their use significantly.
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[*19] Rwanda's genocide ideology law has been compared by Rwandan authorities to holocaust denial laws n74
such as the German law prohibiting holocaust denial. n75 However, because this Article focuses on laws addressing
social stability in the post-genocide context and the holocaust denial laws are generally rationalized on the basis of
protecting dignity rights, that comparison is not the focus of this Article. For example, in the Holocaust Denial Case
n76 the Federal Constitutional Court, drawing on the dignity rights of Article 1 of the Grundgesetz, found that holocaust
denial was "a serious violation" of Jewish "personality" because it denied their persecution. n77 While the holocaust
denial law may limit expression and may also be of particular concern to Germans due to their experiences in World
War II, the fact that the law is judicially rationalized based on group dignity rights, n78 rather than more explicitly on
the stability of the new political order, takes it outside the direct focus of this Article.
A. Rwanda: Laws on Sectarianism or Divisionism, Negating the Genocide, and Genocide Ideology
The three laws most explicitly related to the political redevelopment of Rwanda are the 2001 law on divisionism or
sectarianism, the 2003 law criminalizing negationism, and the 2008 law criminalizing genocide ideology. These laws
set forth a legal structure that builds upon the language of the Rwandan constitution, such as the fundamental principle
that promotes "fighting the [*20] ideology of genocide and all its manifestations." n79 Other laws, such as the 2002
Press Law n80 and the 2008 Organic Law on Nongovernmental Organizations, n81 reflect this structure but the three
laws mentioned above create the legal order. The import of this structure is debated. Some argue that the laws are part
of the constant vigilance necessary to avoid a repetition of the horrors of 1994. n82 Others claim that these laws are
primarily a method for the RPF to maintain political control over the country. n83
The Rwandan law on divisionism criminalizes "any speech, written statement or action that causes conflict that
causes an uprising that may degenerate into strife among people." n84 Like the negationism and genocide ideology
laws, it has been criticized as a tool for repressing dissent and maintaining the RPF's political control. n85 The
divisionism law was the first of the laws enacted as part of the Rwandan government's reconciliation policy and is part
of an overall attempt to build a new non-ethnic Rwanda. n86 Legal scholars have particularly noted that it has been
used to outlaw identification of Hutu, Tutsi, or Twa ethnic groups in favor of a single Rwandan ethnicity. n87 While
the law is linked to the genocide, the [*21] underlying rationale for the law is to prevent discrimination, n88 and it
does so through its focus on speech "that may degenerate into strife." n89 The preamble reinforces this focus,
specifying that the law's motivation was the fact "that no one has ever been prosecuted and punished for sowing
divisions and discrimination among citizens, but this practice was instead encouraged until it was abused by those who
prepared and perpetrated the genocide and massacres, which befell the country in 1994." n90
The 2003 law criminalizing negationism is part of the law on the crimes of genocide, war crimes, and crimes
against humanity. The relevant portion states:
Shall be sentenced to an imprisonment of ten (10) to twenty (20) years, any person who will have
publicly shown, by his or her words, writings, images, or by any other means, that he or she has negated
the genocide committed, rudely minimised it or attempted to justify or approve its grounds, or any person
who will have hidden or destroyed its evidence.
Where the crimes mentioned in the preceding paragraph are committed by an association or a political
party, its dissolution shall be pronounced. n91
As with the German Holocaust denial laws, some commentators focus on the need to fight negationism in order to
protect the dignity of genocide survivors. n92 However, scholars also recognize that the law is an effort to "lay the
foundations of a fair and stable society" n93 and that, by including negationism as part of the criminalization of
genocide, the Rwandan government has linked the [*22] prohibition of genocide denial with the need to prevent a
future genocide. Reconciliation, while still a focus of this law, is presented in tandem with the goal of creating political
stability.
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Following the passage of the 2003 law, the government began to focus increasingly on "genocide ideology." n94
Since then, the phrase "genocide ideology" has been applied to conduct that includes negationism and sectarianism
generally. n95 Based on this informal definition, the Rwandan government released a 2004 report detailing the extent
of genocide ideology in Rwanda. n96 In addition to the 2004 report, the Rwandan government has since released two
more parliamentary reports detailing various areas where genocide ideology was seen in Rwanda. n97 The most recent
report, issued in 2007, focused on the role of students and teachers. n98
The 2004 report gave a region-by-region description of the activities of NGOs, n99 churches, n100 and schools
n101 allegedly engaged in propagating genocide ideology. It also documented reports of [*23] corruption n102
alongside direct evidence of violence against genocide survivors and against individuals who testified or planned to
testify in genocide trials. n103 The report denounced the BBC and the Voice of America, and it accused international
organizations such as Care International, Norwegian People's Aid, and the Irish Catholic Church's development arm of
"[s]ewing division within the Rwandan population." n104 Meanwhile, the government also used local media to accuse
teachers and students of genocide ideology. n105
The 2004 report prompted considerable reaction from the groups accused. n106 The European Union also
responded, releasing a statement in which it "concur[red] with the report's conclusion that those responsible for
intimidating and killing survivors and witnesses should be brought to justice" but expressed concern "at the liberal use
of the terms 'ideology of genocide' and 'divisionism' and impress[ed] upon the government the need to clarify the
definition of these terms and how they relate to the laws on discrimination and sectarianism and to the freedom of
speech in general." n107 Criticism of the report is buttressed by the fact that the report links political dissent with
genocide ideology, stating that negationists "are characterized by dissatisfaction and do not admire the achievements of
the government of Rwanda." n108
[*24] In 2008, the Rwandan government passed a law criminalizing genocide ideology. As enacted, the law states:
Article 2: Definition of "genocide ideology"
The genocide ideology is an aggregate of thoughts characterized by conduct, speeches, documents and
other acts aiming at exterminating or inciting others to exterminate people basing [sic] on ethnic group,
origin, nationality, region, color, physical appearance, sex, language, religion or political opinion,
committed in normal periods or during war.
Article 3: Characteristics of the crime of genocide ideology
The crime of genocide ideology is characterized in any behaviour manifested by facts aimed at
deshumanizing [sic] a person or a group of persons with the same characteristics in the following
manner:
1 [degrees] threatening, intimidating, degrading through diffamatory [sic] speeches,
documents or actions which aim at propounding wickedness or inciting hatred;
2 [degrees] marginalising, laughing at one's misfortune, defaming, mocking, boasting,
despising, degrading[,] createing [sic] confusion aiming at negating the genocide which
occurred, stiring [sic] up ill feelings, taking revenge, altering testimony or evidence for
the genocide which occurred;
3 [degrees] killing, planning to kill or attempting to kill someone for purposes of
furthering genocide ideology. n109
The penalties for the crime range from ten to twenty-five years of imprisonment. n110 The penalties increase if the
dissemination of genocide ideology occurs through the media, n111 if the person charged is a recidivist, n112 or if a
person is also convicted of genocide n113 or murder. n114
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[*25] In addition to penalties for adults, the law also provides punishment for children, their parents, and NGOs
who are found to have spread genocide ideology. Children who are found guilty of genocide ideology may be sent to
"rehabilitation centres." n115 Children under twelve found guilty will be sent to the centers for a maximum of one year.
n116 Children between twelve and eighteen are subject to half the penalties for adults, with the possibility of spending
some of that time in a rehabilitation center. n117 Where "the guardian, the tutor, the teacher or the school headmaster
of the child" is found to have instructed the child in genocide ideology, that person is subject to a fifteen to twenty-five
year sentence. n118 NGOs found guilty of genocide ideology are to be dissolved and are subject to a fine of five to ten
million Rwandan francs. n119
During the debate over the law, a number of organizations criticized the law for vagueness and overbreadth. Of
particular note, the Joint Governance Assessment, a joint project between the Rwandan government and a variety of
international partners, including states and NGOs, n120 stated:
It is doubtful whether [the genocide ideology and sectarianism laws] fulfil [sic] the requirements of legal
certainty . . . . The absence of a requirement of intentionality . . . in the provisions adds to the problem of
vagueness and leaves the provisions open to abuse and less effective in tackling the problem that they are
designed [*26] for. . . . Other problems with the proposed legislation are the rigid specification of
penalties that do not leave any judicial discretion in sentencing to reflect the facts of each case, and
provisions on the sentencing of children. n121
These suggestions appear to have been completely ignored before passage of the bill.
Other international observers have likewise criticized the bill both prior to and since its passage. Human Rights
Watch complained that the bill aggravates the already-existing imprecision and confusion surrounding the term
"genocide ideology" n122 and that it would criminalize internationally protected speech. n123 The NGO Article 19
found that the law "is so contrary to international human rights law and humanitarian values that it is fundamentally
flawed" and called for its immediate repeal. n124 Additionally, the U.S. Department of State found that the genocide
ideology, negationism, and divisionism statutes, "discourage citizens from expressing viewpoints that might be
construed as promoting societal divisions." n125
The defenses of the law have come solely from Rwandans. n126 These defenses include the argument that by
defining the offense, the government is putting people on notice and thereby laying the [*27] groundwork for
reconciliation. n127 President Kagame has written that "revisionists must receive justice for their crimes against
historical truth and the affront of their fraudulent narratives to Rwandan people and every survivor of the genocide . . .
." n128 These and other defenses have basically avoided the text of the law itself in favor of claims, such as Tom
Ndahiro's argument, that because "denial of the genocide seeks to erase all memory of the Tutsi who were slaughtered .
. . there should be justice and accountability for those who deny genocide, as well as for those who perpetrate it." n129
Other claims stress the particularly Rwandan nature of this problem n130 implying that international observers have
little to offer by way of criticism.
In analyzing the legal structure that includes the divisionism, negationism, and genocide ideology laws, both formal
charges brought under the laws and their broader societal role are critical. Reports on genocide ideology indicate that
the use of negationism and divisionism charges is widespread. The New Times, a Rwandan English-language
newspaper, n131 reported that following the 2004 genocide ideology report, more than 600 cases were brought to
punish individuals who spread genocide ideology and targeted genocide survivors. n132 In 2007-08, there were 1,304
cases of genocide [*28] ideology, of which 243 were negationism or revisionism charges. n133 The U.S. Department
of State human rights report for 2008 states that a "special protection bureau in the Prosecutor General's Office
investigated 794 cases, 269 of which were filed in court." n134 While these numbers are significant and point to
widespread use of such laws, these figures also make it difficult to differentiate between instances where a charge is
based on a murder committed in the name of Hutu power n135 and where the charge is based on an instance of
"laughing at one's misfortune." n136
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Observers agree that it is not only formal charges that stifle dissent, but informal accusations as well. n137
Front-line, the International Foundation for the Protection of Human Rights Defenders, has documented the
investigation and aftermath of the 2004 Parliamentary Report on the Ligue Rwandaise pour la Promotion et la De'fense
des Droits de l'Homme (Rwandan League for the Promotion and Defense of Human Rights). n138 After being accused
of genocide ideology, much of the leadership of the organization fled the country and the new leadership issued a
formal apology for those actions that allegedly constituted genocide ideology. n139 More recently, other organizations
such as Freedom House have argued that "[a]ccusations of [genocide ideology and divisionism] are used to [*29]
intimidate and silence journalists." n140 A two-month suspension of the BBC for alleged genocide ideology was
particularly criticized. n141 Critics of the Rwandan government also point to attempts to use charges of genocide
ideology to disrupt opposition political groups and groups critical of the government. n142 Critics found it especially
galling that Dr. Alison Des Forges, the "brilliant scholar, activist, and writer whose dedication to the people of Rwanda
and the Great Lakes region for over 30 years [was] unmatched," n143 was accused of spreading genocide ideology.
n144
This review of Rwandan law and the surrounding reports and commentary does clarify a few matters. The
similarity of the text of the 2008 law (characterizing the crime of genocide ideology as "marginalising, laughing at one's
misfortune, defaming, mocking, boasting, despising, degrading, [and] createing [sic] confusion aiming at negating the
genocide which occurred") n145 and the 2003 law on negationism ("she has negated the genocide committed, rudely
minimised it or attempted to justify or approve its grounds . . . .") n146 indicates that most, if not all, actions that are
now punishable as genocide ideology were punishable in the past. n147 Second, equating the RPF's actions with
genocide is definitely within the scope of the criminal penalties based on the 2004 genocide ideology report's focus
[*30] on belief in a "double genocide" n148 and more recent comments by the President. n149
It is less clear whether there is a pattern of legal development between 2003 and the present, and if so, what exactly
it is. The enactment of the 2008 genocide ideology law might be the culmination of the various parliamentary reports
and an increasingly harsh and politicized stance against the prohibited expressions. Alternatively, it could be an attempt
at increased clarity that is another step in a continuing effort that predates the drafting of the 2003 constitution. If so, the
law is more of a continuation of previous practice than any actual clarification. However, the increase in penalties
between the 2003 and 2008 laws is slight, and while the 2008 law has been criticized for vagueness and overbreadth,
n150 the negationism and divisionism laws have been similarly criticized. n151 Thus, while Rwanda has not
significantly restricted the use of genocide ideology charges, whether the genocide ideology law signals an increase in
politically motivated prosecutions remains unclear.
B. Germany: Actions Banning Parties Under Article 21 of the Grundgesetz and Laws Prohibiting Symbols and
Propaganda of Banned Organizations
Like Rwanda, Germany also has a series of laws that limit expression and association to preserve the constitutional
order. Militant democracy is implemented through Strafgesetzbuch (the German Criminal Code) Sections 86 and 86a
and in Article 21 of the [*31] Grundgesetz. n152 However, where the Rwandan laws are relatively recent and exist in
a context of political involvement with the judiciary, the German laws have a long history and have been increasingly
limited by the courts. While Germany continues to face new questions about the use of these laws as the country has
stabilized, the courts have actively limited their scope and application.
An examination of the German laws limiting freedom of expression and association begins with the application of
the Grundgesetz itself. Article 21 empowers the German Constitutional Court to hear cases seeking a ban on political
parties. n153 In applying this provision,
the Federal Constitutional Court may institute proceedings for the prohibition of a party only if the
Bundestag, the Bundesrat, the Federal Government or--in the case of a party confined to a single Land--a
Land government makes an application to that effect. It is left to their discretion whether they make such
an application. They may decide not to do so if they consider it better to combat a party they regard as
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unconstitutional by political means, above all by public discussion during an election campaign. n154
The Constitutional Court has examined three cases where a party was alleged to "seek to undermine or abolish the
free democratic basic order or to endanger the existence of the Federal Republic of Germany." n155 In the two cases
where the Court reached the merits, the parties were found illegal.
[*32] In the first case heard by the Court, the Socialist Reich Party Case, it stated that the framers of the
Grundgesetz "had to consider whether principles governing every democracy should limit the absolute freedom to
establish parties on the basis of any political idea." n156 The court linked the rights of association in Article 9 to the
establishment of political parties in Article 21. It determined that the court "is justified in eliminating them from the
political scene if, but only if, they seek to topple supreme fundamental values of the free democratic order." n157
Determining this is a matter of considering all relevant facts. n158 In the case of the Socialist Reich Party, the
recruitment of former NSDAP (Hitler's Nazi party) members "who have 'remained true to themselves,'" the duplication
of NSDAP organizational structures, and the commitment to "a revival of the mythical notions of an indestructible
Reich and German racial superiority" n159 all compelled a decision that the party was unconstitutional within the
meaning of Article 21(2).
In 1956, the Constitutional Court addressed an action against the Communist Party of Germany (KPD). n160 The
German government had originally sought a declaration of unconstitutionality in 1951. "The delay reflected the growing
feeling among some of the justices that the Adenauer government's action against the KPD was premature and that it
would be more prudent to allow the party to bury itself in an open political contest than have it banned by judicial
decree." n161 When finally addressing the case, the Court engaged in "an exhaustive analysis of Marxism-Leninism
and the history of German communism . . . [and] found, as a matter of ideology and fact, that the KPD directed all of its
operations against the existing constitutional system." n162 As a result, the party was dissolved along with "all of its
surrogate organizations, current and future." n163 It is worth noting that the KPD reorganized as the German
Communist Party (DKP) in 1968 and, while it could also have been banned under Articles 9 and 21, "[i]n practice, if not
in theory, the use of Article 21, section 2, to ban a party has been abandoned when the party's antidemocratic goals are
not [*33] accompanied by illegal actions or preparation for the use of force." n164 The rarity of these cases (two in
the 1950s, one related case in 1978, n165 and one in 2003 discussed below) indicates that there has been a "lessening
fear of radical parties" n166 and a decreasing willingness to find constitutional violations when addressing those
groups. n167
Professor Kommers echoed this sentiment in 1989, writing that "it is unlikely that the federal government or
parliament will seek to have a party declared unconstitutional in the present political climate." n168 However, in 2001,
the German government, the Budesrat and the Bundestag filed motions with the Federal Constitutional Court "seeking a
constitutional ban of the extreme right-wing National Democratic Party of Germany (NPD)." n169 Observers hoped
that the decision to take up the case would shed light on "how--in the view of the Court--a modern consolidated and
stabilised [*34] democratic state has to and is allowed to react to parties or other associations seeking to undermine the
established power." n170
In 2003, however, the Court issued a decision dismissing the case n171 that has been described as "surprising"
n172 and "a banana skin episode of the highest order." n173 The Court found that a large proportion of the party
leadership was, in fact, employed by German intelligence. Because a party ban was "the 'sharpest weapon of a
constitutional democracy' the proceedings before the Court required the 'highest possible degree' of procedural
transparency and predictability, which could only be guaranteed if all undercover intelligence surveillance of the
respondent were excluded." n174 Although this was a decision by a minority of members of the Court, the Court found
that it was "established that the applications to outlaw the respondent cannot be successful." n175 In dismissing the
case, the Court left unanswered the numerous legal questions scholars had hoped might be answered, but the decision
did indicate that the Court was increasingly unwilling to utilize that "sharpest weapon of a constitutional democracy."
n176

Page 12
42 Colum. Human Rights L. Rev. 5, *34

The Article 21 provisions are related to restrictions on propaganda and the display of political symbols. Section 86
of the Strafgesetzbuch prohibits propaganda by four categories of organizations: n177 parties or substitute parties
declared unconstitutional by the Federal Constitutional Court, organizations opposed to the democratic order or
international understanding, a government in alliance with one of the above groups, and the National Socialists. n178
Section 86a prohibits distribution or public use of those organizations' symbols. n179 The statute specifies "flags,
insignia, uniforms, slogans, and forms of greeting" as the relevant [*35] symbols as well as "[s]ymbols which are so
similar as to be mistaken for those" otherwise prohibited. n180 The penalty for these crimes is up to three years
imprisonment or a fine. n181 The laws are not based on a dignity right as in the case of hate speech, n182 instead, they
fall under the Strafgesetzbuch's heading of "Endangering the Democratic Rule of Law." n183
The Federal Constitutional Court addressed the prohibition on symbols of illegal organizations in the Nazi Symbols
Case. n184 The case involved t-shirts "featuring 'Adolph Hitler's body in a uniform jacket with a swastika armband'"
and displayed various dates of World War II as a "European Tour." n185 The Court n186 found that the tshirts
qualified as artistic expression under Article 5(3). n187 The Court's analysis rested on a willingness to "examine in
detail the laws in question" and their effect on the basic right of expression, thus developing a balancing test to
determine the scope of the prohibition. n188 The Court notably did not focus on the principles of militant democracy.
This may be part of the Court's increasing stress on the notion that "fundamental rights had importance not only as
subjective rights of citizens against the state, but also as society's most important values." n189
German courts have also addressed Section 86a in other circumstances, including the use of symbols within
specifically antiNazi contexts. Section 86 creates an exception for otherwise-banned propaganda that serves "to further
civil enlightenment, to avert [*36] unconstitutional aims, to promote art or science, research or teaching, reporting
about current historical events or similar purposes" n190 but there is no explicit exemption for anti-Nazi use of Nazi
symbols. n191 In 2007, the Federal Criminal Court took up the question and reversed lower courts that had ruled that
"selling buttons with a crossed-out swastika [was] indictable and [was] not privileged" due to the danger of possible
social habituation to the prohibited symbols. n192 Instead, the Court found that "[t]he use of a symbol of an
unconstitutional organization in a statement whose contents are obviously and clearly in opposition to the organization
and are fighting their ideology runs counter to the protective purpose of the provision and is therefore contrary to the
exclusion of section 86a StGB." n193 In doing so, the Court was willing to graft an additional, extratextual exemption
onto the statute.
This series of cases, including the Court's reasoning in the Nazi Symbols Case, n194 evinces a general
unwillingness to simply [*37] apply a viewpoint-discriminatory reading of Section 86a. One scholar complains that the
Federal Criminal Court's decision made punishment dependant upon a particular set of beliefs and therefore runs
counter to Section 86a because the statute, "in order to avoid any interference with freedom of expression, does not
relate to a belief but to the ban of an unconstitutional organization." n195 Nevertheless, from its relation to Section 86
(and supported by the restrictions within Articles 9 and 21 of the Grundgesetz), viewpoint discrimination seems closer
to the original intent.
In conclusion, one can see a series of patterns in the German jurisprudence dealing with Article 21 and
Strafgesetzbuch Sections 86 and 86a. First, the cases display an increasing unwillingness to restrict speech and
associational rights. While there are some inherent barriers to these prosecutions (such as the requirement of Article 21
that a branch or arm of the federal government brings suit), the judiciary has imposed additional procedural hurdles and
applied an increasingly strict analysis to prosecutions under these provisions. Second, this increasingly strict
interpretation serves to avoid the question of whether, in fact, these groups or symbols threaten the German
constitutional order. Third, the move away from a stress on militant democracy and social order raises new questions
about how these provisions are integrated into a system that is increasingly hostile to viewpoint discrimination. Notably,
all of these developments rely on Germany's evolution as a stable constitutional democracy, a development that cannot
be taken for granted in Rwanda. While the two countries display numerous constitutional and historical similarities, the
implementation of their legislation differs markedly.
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IV. PARALLELS AND DIFFERENCES IN RWANDAN AND GERMAN REGULATION OF SPEECH AND
ASSEMBLY
The historical and legal parallels between Germany and Rwanda are, at least on the surface, readily apparent. As
part of their redevelopment, both countries have enacted laws that limit rights to speech and association. Both Germany
and Rwanda have been motivated by twin goals of promoting stability and democratic development. It would be foolish
to suggest that Rwanda will [*38] necessarily develop in a manner parallel to Germany. Yet Rwanda's constitution
n196 and officials n197 state their commitment to the rule of law and protection of individual liberties. While critics
complain of the Rwandan government's crackdown on dissent, n198 public statements by Rwandan officials and the
text of their constitution set the bar far higher. To the extent that Rwanda can live up to its ideals, it is the
self-acknowledged responsibility of Rwandan officials to attempt it and of the international community to encourage it.
Having similar laws, motivated by similar concerns, and having nevertheless built a robust constitutional democracy,
Germany offers important lessons for Rwanda to do the same.
The comparison that follows draws on textual provisions, procedures, and the role of the judiciary, as well as
criticisms the countries have faced. It shows that the Rwandan laws are problematic, particularly in their clarity and the
penalties they prescribe. However, it also shows that the texts of the laws will not necessarily preclude democratic
development. Rather than the laws' textual provisions, the most important differences are seen in their use and the
procedures surrounding that use.
The texts are the obvious starting point in a comparison, and there are important similarities. Germany proscribes as
unconstitutional organizations whose aim is to undercut the democratic basis of German society, n199 while Rwanda
mandates the [*39] dissolution of organizations that promote genocide ideology. n200 Germany prohibits propaganda
n201 and the display of symbols of unconstitutional organizations. n202 Rwanda prohibits "diffamatory [sic] speeches,
documents or actions which aim at propounding wickedness or inciting hatred." n203 Similarly, both countries' laws
target the ideologies that supported the genocidal regimes: the Hutu power ideology in Rwanda n204 and the Nazi
government in Germany. n205 Both legal regimes provide for limits to speech and associational rights in the name of a
stable post-conflict society.
The differences between these legal texts are also notable and readily apparent. The language of the German laws is
tightly focused on "flags, insignia, uniforms, slogans, and forms of greeting" n206 or writings "directed against the
free, democratic constitutional order or the idea of the comity of nations." n207 The Rwandan laws, by contrast,
characterize genocide ideology n208 as "marginalising, laughing at one's misfortune, defaming, mocking, boasting,
despising, degrading[,] createing [sic] confusion aiming at negating the genocide which occurred, stirring up ill feelings,
taking revenge, altering testimony or evidence for the genocide which occurred." n209 The Rwandan characterization
of genocide ideology and the proscription of "rudely minimis[ing]" the genocide, n210 are far broader and less clear
than the actions outlawed by the corresponding German laws. Second, the [*40] German laws exempt expressions that
serve "to further civil enlightenment, to avert unconstitutional aims, to promote art or science, research or teaching, the
reporting about current or historical events or similar purposes." n211 The Rwandan laws include no such exemptions.
The Rwandan laws have been harshly criticized for their perceived vagueness, their failure to include explicit links
to other legal standards such as that between the definition of genocide and the definition of genocide ideology, their
lack of intent requirements, and their penalties. In each case, an examination of the parallels and distinctions between
the German and Rwandan laws will demonstrate the extent to which such criticisms are justified.
International observers of Rwanda have complained that "a very broad, imprecise and even confusing array of
activities and expressions is covered by the notion of genocide ideology." n212 Professor Sheri Rosenberg has stated
that
[w]hile we heard quite a bit about genocide ideology while we were in Rwanda and since then, no
official we asked could define it. The Rwandan Minister of Justice memorably described it as a spirit.
The 2008 law on genocide ideology . . . gives some content to this term of genocide ideology, but is quite
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broad, leaving room for what some suggest may be arbitrary application. n213
However, the German laws are vague in important respects as well. As Professor Kommers notes, "[t]he language
of Article 21 . . . is far from clear. What, in truth, is the meaning of 'free democratic basic order'? How much resistance
to the democratic [*41] order is required to trigger a decision of unconstitutionality by the Federal Constitutional
Court?" n214 These questions are not answered by the text. Nor is it clear from Strafgesetzbuch Sections 86 and 86a
when material can be said to be "directed against the free, democratic constitutional order or the idea of international
understanding" n215 so as to be considered propaganda. Nor does the text clarify how the context of a display of
forbidden symbols matters or, as described in Part III.B. supra, whether anti-Nazi use of Nazi symbols falls under the
Section 86a ban. The context in which these laws have been used is important, but that is a different question than
whether the laws are particularly vague. The repression of Communist organizations in Germany following the
Communist Party Ban Case n216 suggests that it is not only Rwanda where the executive can use these provisions for
"punishing criticism of government policies." n217
A second set of criticisms launched by international observers relates to the apparent disconnect between the
behaviors criminalized by the genocide ideology law n218 and the goals of avoiding a recurrence of "Hutu power"
ideology and genocide. Human Rights Watch states that the genocide ideology law "is largely disconnected from the
crime of genocide itself," n219 and Article 19 expresses similar concerns. n220 While the German laws only include
those writings "directed against the free, democratic constitutional order or the idea of international understanding,"
n221 there is no reference in the laws to genocide, to the Nazi regime, or to any particular international legal standard.
Nor is there any requirement in the law on the display of banned symbols beyond those for the organizations falling into
one of [*42] the categories prohibited in Section 86 of the Strafgesetzbuch. n222 To the extent that the Rwandan laws
leave the possibility of political misuse on this basis, the German laws do as well.
A third point of comparison between the Rwandan and German laws is the penalties they prescribe. The distinction
between the three-year maximum placed on violations of Sections 86 and 86a in Germany n223 and the ten to
twenty-five year sentences for genocide ideology in Rwanda n224 are stark. The far greater penalties in Rwanda also
increase the threat of political influence. The prospect of spending three years in jail is not trivial. However, where the
threat of prosecution alone is likely to curb dissent, there is far more potential for political misuse. That misuse is far
more likely where the offense carries a ten-year minimum sentence than where the statute explicitly provides for no
sentence in the event of a de minimus violation. n225 However, the sentences must be compared in context. The U.S.
State Department notes that Rwandan "[p]enalties for breaking the law can be more severe than in the United States for
similar offenses." n226 A more concrete example is Rwanda's statutory rape charge, n227 which carries a twenty-year
sentence, while Germany imposes a maximum sentence of three years. n228 Thus, while generally more severe
penalties may increase the possibility of political misuse, the penalty for genocide ideology alone does not clearly
indicate a goal of stifling dissent.
The fourth point of comparison between the provisions of the Rwandan and German laws is the question of what
level of intent, or mens rea, is required for conviction. International NGOs have criticized the genocide ideology law for
"not requir[ing] that the [*43] perpetrator intend to assist or facilitate genocide, or be aware of any planned or actual
acts of genocide." n229 Likewise, the Joint Governance Assessment found that the "absence of a requirement of
intentionality . . . in the provisions adds to the problem of vagueness and leaves the provisions open to abuse and less
effective in tackling the problem that they are designed for." n230 However, these arguments face two problems. The
first is that the text of the genocide ideology law itself does at least suggest an intent requirement, as the definition of
genocide ideology in Article 2 is "an aggregate of thoughts characterized by conduct, speeches, documents and other
acts aiming at exterminating or inciting others to exterminate people." n231 The use of the phrase "aiming at" does
indicate a requirement of intentionality. This is made more confusing by the "characterization" provisions without any
intent requirement in Article 3, n232 but an attentive judge applying the law should be bound by the requirements of
Article 2.
In addition, the German laws governing symbols and propaganda have no requirement of intentionality either.
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n233 The text of the German laws does not require the intent to further the aims of the banned organizations. One who
"disseminates [propaganda] or produces, stocks, imports or exports or makes [it] publicly accessible through data
storage media" violates Section 86. n234 A Section 86a violation occurs where one "distributes or publicly uses" or
"produces, stocks, imports or exports" the prohibited symbols or greetings. n235 The fact that the 2007 decision of the
Federal Criminal Court was needed to address the question of anti-Nazi use of the swastika underlines the lack of any
textual intent requirement. n236 Because similar laws without an intent requirement escape criticism in Germany, the
criticisms of the Rwandan laws are less than wholly persuasive.
[*44] The distinctions between the procedural requirements for German and Rwandan prosecutions are a greater
distinction between the laws relating to free speech and association. Because an executive or legislative branch of the
federal government must implement Article 21 proceedings and because those proceedings must be conducted before
the Federal Constitutional Court, there are significant barriers to bringing actions to ban political parties in Germany.
Rwandan law, by contrast, allows the government to seek dissolution of organizations convicted of genocide ideology
without any special requirements for seeking such a dissolution. n237 But again, this distinction only goes so far. While
bringing an Article 21 action may be difficult, many of the related actions are not. The dissolution of all NSDAP organs
had occurred under the occupation government n238 and subsidiary organizations may also be dissolved without going
through the Constitutional Court. n239 Similarly, prosecutions under Sections 86 and 86a are normal criminal
prosecutions. n240
The most important distinction, however, is Germany's development of a constitutional culture, one that cannot be
described as a place "where the judiciary remains largely subordinate to the executive branch and even to elite unofficial
actors who enjoy both economic and partisan political power." n241 Germany's Constitutional Court "has propelled the
development of case law forward, and acts in an increasingly open manner politically." n242 Of course, Rwanda has
not had the same amount of time to develop independent institutions. Human Rights Watch notes that Rwanda has
"improved the delivery of justice in the last five years, a noteworthy achievement given the problems they faced" n243
and that it is "more [*45] efficient and staffed with more highly trained jurists than ten years ago." n244 However, the
decision to limit judges to a four-year once-renewable term poses a threat of additional outside pressure. n245 In
addition, the executive and legislative branches have been far more prominent than the judiciary in shaping the legal
debate over genocide ideology. n246 The reports of politicized charges of genocide ideology are troubling, and despite
the progress Rwanda has seen, serious questions remain concerning the development of Rwanda's constitutional culture.
This is a marked difference from the robust judicial role created by the Grundgesetz and seen in the Federal
Constitutional Court's jurisprudence.
A final comparison worth noting is that of the significant difference between the criticism directed at these laws.
International NGOs and scholars state flatly that the laws on "'divisionism' and 'genocide ideology' are particularly
subject to political influence" n247 and that "[t]he law defines divisionism in sweeping terms . . . ." n248 That is, it is
not only the uses of these laws but their language that has received sweeping condemnation. By contrast, Article 19's
assessment of Germany found that "Articles 130 and 131 of the Strafgesetzbuch, which make punishable racist speech
and incitement to racial hatred, constitute an acceptable attempt to strike a fair balance between the state's obligation" to
protect human dignity and freedom of speech. n249 Likewise, Professor Brugger notes that "international acclaim [for
Germany's constitutional order] extends to Germany's treatment of hate speech, which, on the whole, exemplifies the
position taken by most European countries and by [*46] international law--hate speech must be effectively
eliminated." n250 The distinction in tone and content between discussions of Rwanda and Germany highlights the
perception by Rwandans that the progress they have seen and dangers they face are not recognized by the international
community. n251
In sum, many of the criticisms leveled against the texts of the Rwandan divisionism, negationism, and genocide
ideology laws are less troubling when compared against similar German laws that have not encountered the same degree
of criticism. The potential for vagueness, the lack of intentionality requirements, and the few ties to international
standards are all present in German as well as Rwandan laws. The comparison does highlight some unclear language in
the Rwandan legislation, particularly the link between the definition and the characterization of genocide ideology.
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Nevertheless, many of the criticisms leveled against the Rwandan laws are far less potent than their international critics
would make them out to be. Of more concern is Rwanda's legal culture. While Germany has developed an independent
legal culture that reigns in the effects of textual vagueness and the potential for abuse that exists within its laws,
Rwanda has yet to do so.
V. THE BENEFITS OF USING GERMANY AS A MODEL FOR RWANDA
Given the historical and legal parallels between Germany and Rwanda and the sixty-five year development of the
German legal system, Germany offers a number of lessons for Rwanda as it implements its laws on genocide ideology,
negationism, and sectarianism. Germany has successfully balanced concerns of individual freedom and political
stability and is a model Rwanda might profitably emulate. The German-Rwandan comparison offers two, interrelated
benefits for both Rwandans and international observers. First, a careful comparison of Germany and Rwanda avoids
much of the contentiousness that has surrounded [*47] international criticism of the Rwandan laws. Second, the
German experience allows a clearer assessment of which aspects of the Rwandan legal structure are particularly
troubling and helps identify particular suggestions for reform. Specifically, the German experience indicates that the
Rwandan laws might be clarified and simplified to minimize the risk of political prosecution. It further indicates that
judicial and procedural reforms can be effective in reigning in the extreme breadth of the laws as written without
compromising Rwanda's continued commitment to political stability in the wake of the 1994 genocide.
One of the most frustrating elements of the criticisms of the Rwandan laws is the failure to provide solutions that
address Rwandan concerns for stability. Article 19 seeks an immediate repeal of the genocide ideology law and full
compliance with the requirements of the ICCPR n252 as it interprets them. n253 Freedom House recommends that the
Rwandan government "give a clear and restricted definition to the crimes of promoting 'divisionism' or 'genocide
ideology'" n254 and Lars Waldorf offers "a plea that we make clear distinctions between revisionism, negationism, hate
speech, and genocide ideology. And that we reserve genocide ideology, and the punishment of genocide ideology, to a
very narrow and well-defined crime." n255 What these arguments fail to do, or fail to do adequately, n256 is offer
practical suggestions of how Rwanda is to comply with those [*48] demands, what the final laws will look like, and
how to respond to the concerns of Rwandans in avoiding a slide back into violence. n257
This is not to exempt the Rwandan government from criticism. The reports of politicized prosecutions, such as the
prosecutions of the attorney Celestin Sindikubwabo n258 and the more recent charges against presidential candidate
Victoire Ingabire, n259 as well as the suppression of voices critical of the government, are highly troubling. n260 Lars
Waldorf is absolutely correct that the campaign against genocide ideology has "inadvertently trivialized the genocide"
by targeting human rights advocates as deniers of the Rwandan genocide. n261 The challenge is to offer tangible
solutions. These solutions should address Rwandan concerns for stability and take into account the ongoing threat of
ethnic violence, while also protecting freedom of speech and association. Ultimately, these proposals should embody
the mandates of the Rwandan constitution, both preventing a repetition of past horrors and protecting freedom of speech
and association.
One benefit of comparing German and Rwandan laws that limit political speech is simply that the comparison
already exists and is drawn on by both Rwandans n262 and international observers. n263 [*49] That scholars and
policymakers already make this comparison suggests that it is intuitive and can offer suggestions that have already been
shown to work in the German context. While it is true that these parallels only go so far, n264 the German model
provides common ground from which further, more productive discussion can occur.
Second, because of the common experience of genocide and rebuilding, Germany offers a model that takes those
experiences into account. In responding to international criticism, Rwandans have repeatedly stressed that their
concerns about stability are not given sufficient credit. n265 Germany and Rwanda both emphasize the need to create a
political atmosphere that moves beyond the political structures of the past. Just as the German constitution was drafted
to "wean the Germans off the habits of cheap nationalism," n266 one of the Rwandan constitution's fundamental
principles is the "eradication of ethnic, regional and other divisions, and promotion of national unity." n267 The
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parallels between German and Rwandan redevelopment give credit to Rwandans' concern for stability as well as their
desire to protect freedom of speech and meet international obligations, such as those under the ICCPR and the African
Charter on Human and Peoples' Rights. n268
[*50] Third, the German model highlights the role of both the Rwandan people and the international community.
The Rwandan government and its representatives have used the particularities of the Rwandan experience to dismiss
international criticism. n269 Because Germany has faced many (though by no means all) of these same particularities,
using the German experience as a model allows international observers to actively engage Rwandan policy-makers
without being dismissed for not being Rwandan.
Finally, international NGOs seek to hold Rwanda not just to international standards but to international standards as
enunciated in Western Europe. n270 The German model offers some perspective about the time-frame required to meet
such standards. Less than fifteen years elapsed between the Rwandan genocide and the adoption of the genocide
ideology law. Fifteen years after the end of World War II, Germany had banned the Communist Party and had moved
strongly against various adjunct organizations. n271 Using Germany as a model for Rwanda keeps that time-frame in
mind, though it also stresses the need for development. To the extent that Rwanda has seen an increase in the
politically-motivated use of divisionism and genocide ideology charges, n272 the German comparison encourages
honest criticism based on the steady development of the German legal structures.
However, the German model does more than simply offer rhetorical benefits. The German experiences suggest
particular, practical modifications to the Rwandan legal structure. First, the German laws reinforce criticisms that the
Rwandan laws are too vague and too disconnected from the particular challenges that they are trying to address. The
clarity of Sections 86 and 86a of the Strafgesetzbuch provide a marked contrast to the standards in the [*51] laws on
divisionism, negationism, and genocide ideology. While Sections 86 and 86a are not entirely clear, their simplicity
allows courts to judicially limit their scope without overruling them completely. One starting point for Rwandan
legislative revisions would be to clarify the distinction between the definition and "characterization" of genocide
ideology, perhaps removing the characterization provisions altogether. n273 In doing so, the Rwandan statute would
take an important step towards addressing concerns about the clarity of the genocide ideology law. n274
Second, the German laws have developed over time through the exclusion of de minimus infractions n275 and
exemptions where "means of propaganda or the act serves to further civil enlightenment, to avert unconstitutional aims,
to promote art or science, research or teaching, reporting about current historical events or similar purposes." n276 The
exceptions have been central to the German judiciary's move to a more restrictive legal interpretation. Amending the
Rwandan statutes to allow for such exceptions allows courts to differentiate between productive criticism by human
rights advocates and the Hutu power rhetoric that contributed to the 1994 genocide. While the laws would still not
require an intent to incite violence, these exemptions would limit their reach and protect speech and associational rights.
Third, German procedural safeguards have reigned in overuse of their statutes as much as the legal definitions of
the offenses. The structures contained within Article 21 of the Grundgesetz have limited the use of that procedure to a
few, particular cases. The requirements that cases are referred by a Land government or arm of the Federal Government
and that unconstitutionality of a party be found by a two-thirds majority of the Court ensure deliberation and unanimity
before placing additional restrictions on the rights of association. By contrast, there are no such structures in place for
even the most important actions under the Rwandan genocide ideology law. Further, the definition of genocide ideology
has been enforced as much by informal accusations and parliamentary reports as it has through judicial [*52]
interpretation. n277 The development of even limited procedural safeguards to regulate the use of the genocide
ideology law would create more room for deliberation and more likelihood that prosecutors and judges would articulate
the necessary legal standards.
Most importantly, the German example shows the importance of an independent judiciary. The German
Constitutional Court has, over the course of more than fifty years, significantly narrowed the scope of the German laws.
German legal standards have evolved over this time, increasingly protecting liberties while accounting for the
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constitutional and democratic development of the German state. Rwandan judicial reform has been a focus of
international organizations, and Rwanda has made significant progress since 1994. n278 However, international
organizations' analyses of the Rwandan judiciary are often rooted in international law and international norms rather
than comparing Rwanda with other post-conflict societies. n279 Most issues raised by international organizations are
equally applicable to a comparison with Germany, including the increasing professionalization of the judiciary, n280
development and maintenance of separation of powers, n281 and the creation of safeguards against politicized
prosecutions. n282
However, the German-Rwandan comparison highlights the necessity for a judiciary and bar that will actively raise
those issues necessary to clarify the scope of laws like the genocide ideology law. n283 The comparison thus
contributes to the already strong case [*53] that Rwanda "should take steps to ensure free legal assistance for those
who do not have the means to pay for a defense lawyer . . . ." n284 This is not only Rwanda's responsibility under
article 14 of the ICCPR, n285 but is also a means to create the legal space necessary for a limiting interpretation of the
genocide ideology, negationism, and sectarianism laws. n286 Without lawyers to ensure that legal ambiguities within
the laws are raised, courts have not addressed them. With greater judicial willingness to act independently, Rwandan
judges will be more likely to create a body of law that will balance security and individual rights, as Germany has.
Rwandan and international attention to judicial independence, even more than the text of the laws under discussion, will
preserve individual rights.
"The political will and the ownership by Rwandans of their own development agenda, and the collaboration and
support from development partners are essential elements of the eventual [Rwandan] success." n287 This statement,
made by the President of the Rwandan High Court describing the challenges of judicial development, reinforces the
value of the German comparison. The comparison of Rwanda and Germany develops from the common experience of
rebuilding a society in the wake of genocide. Both have introduced laws that limit individual rights in the name of
stability. Germany has created a legal structure where Nazi symbols may be prohibited, even "without the requirement
that the speaker be proven to have intended that his words incite, and that incitement [*54] was the foreseeable and
imminent result of those words." n288 This has occurred without major international objection and, indeed, with the
support of NGOs like Article 19. n289
The comparison indicates specific reforms Rwanda might undertake to limit their laws' impact on the right to free
speech and free association without simply repealing them. However, the comparison also makes clear that it is the use
of the laws, as much as their textual provisions, that is particularly troubling. Developing a culture of judicial
independence will be key to the continuing democratic development of Rwanda. Germany has successfully developed a
democratic culture in the wake of conflict and has created robust safeguards for individual freedoms. Rwanda has the
opportunity to learn from German constitutional culture and promote democratic development without compromising
their political and social stability.
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